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How to Challenge an INTERPOL
Red Notice

Five Years Later: What Immigration Attorneys
Need to Know About INTERPOL

Ted R. Bromund and Sandra A. Grossman*

Abstract: The purpose of an INTERPOL Red Notice is to request law enforce-
ment worldwide to seek the location and arrest of an individual wanted for
prosecution or to serve a sentence. A Red Notice is not conclusive evidence of
criminality. Unfortunately, U.S. immigration authorities have utilized these
Notices to target noncitizens in the United States, including asylum seekers,
leading to a denial of immigration benefits, prolonged detention, and other
significant human rights concerns. How can immigration attorneys best
advocate for their clients with Red Notices and what should they know about
INTERPOL and its role in global law enforcement?

Five years have passed since the AILA Law Journal published our initial
article on the intersection between INTERPOL and U.S. immigration law,
and how attorneys could most effectively challenge persecutory and illegitimate
Red Notices. Since then, critical changes have altered the landscape for attor-
neys handling Red Notice cases. These changes have included new national
legislation aiming to curb INTERPOL abuse, significant developments in
national case law involving INTERPOL communications, and new U.S.
Immigration and Customs Enforcement guidance on how Red Notices should
be handled by the agency, as well as reforms within INTERPOL itself. All these
changes are taking place amid rising concern about the broader problem of
transnational repression, and how this phenomenon is impacting immigrants
in the United States. This article will provide AILA members with essential
updates and information in all these areas, laying the groundwork for effective
advocacy for noncitizens who may be the target of a persecutory or otherwise
illegitimate Red Notice.

Introduction

The International Criminal Police Organization—officially ICPO-
INTERPOL, commonly known simply as INTERPOL—plays an important
role in international law enforcement, and its publications are often used in
U.S. immigration and asylum cases. But neither INTERPOL nor its publi-
cations, such as its famous “Red Notice,” are well understood. This can lead
attorneys to fail to appropriately challenge Department of Homeland Security
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(DHS) or immigration judge (IJ) assertions about INTERPOL communica-
tions that are often incorrect. IJs too often defer uncritically to INTERPOL
publications in their decisions, resulting in extended denials of bonds and
other requests for immigration benefits, and in particular asylum.

The existence of an INTERPOL issue in a case thus provides immigration
attorneys with opportunities for advocacy before an IJ, the DHS, and, at an
international level, before the Commission for the Control of INTERPOLs
Files (CCF).! This article will educate attorneys on the meaning of INTERPOL
Red Notices and other INTERPOL communications, provide background on
INTERPOL as an organization, and give attorneys the tools and knowledge
they need to effectively advocate for their clients when an INTERPOL issue
arises.

What INTERPOL Is and What It Isn’t

To understand INTERPOLs communications and how its actions
might intersect with U.S. immigration law, attorneys must first understand
INTERPOL itself. Contrary to the image fostered by Hollywood, INTER-
POL is not an international law enforcement agency. No one who works for
INTERPOL has the power to make an arrest because of their position in
INTERPOL.

Rather, INTERPOL is the world’s largest international police organiza-
tion that has the primary aim of advancing international police cooperation.
It is based on the sovereignty of its member nations, and therefore respects
the independence of their separate judicial and law enforcement systems. It
works by holding databases of nation-provided information, by maintaining
a communications system for messages between law enforcement agencies in
different nations (called 1-24/7), and by publishing notices and other com-
munications—including Red Notices.

INTERPOL currently has 196 member nations. North Korea is one
of the few well-known nations that is not a member of INTERPOL. Since
2019, INTERPOL has added Palau and the Federated States of Micronesia as
member states. INTERPOLSs supreme body is its one-nation, one-vote general
assembly. Below the assembly, INTERPOL has a president, a 13-member
executive committee (including the president) that is chosen on a geographi-
cally representative basis, a Secretary General who has operational control of
INTERPOL, and, finally, INTERPOL: staff in its General Secretariat.

All INTERPOL member nations are required to establish a National
Central Bureau (NCB) to manage all liaison with INTERPOL. In the United
States, the NCB is co-managed by the DHS and the Department of Justice
(DOJ). Many U.S. state and local law enforcement agencies have “read access”

to databases held by INTERPOL, but only the U.S. NCB can request a Red
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Notice or other INTERPOL communication, or transmit messages on behalf
of the United States.

All INTERPOL activity, including all communications over its network,
must respect its Constitution and subsidiary rules adopted by its General
Assembly, including INTERPOLs Rules on the Processing of Data (RPD).2
All of INTERPOLs foundational texts and other relevant legal documents
can be found on INTERPOLs website at https://www.interpol.int/Resources/
Documents.

The purpose of the Constitution and the subsidiary rules is to ensure that
INTERPOL is used only against “ordinary-law crime,” and is not involved in
politics, or for purposes of political, and therefore illegitimate, persecution.” In
this way, INTERPOL is supposed to be beholden to a general principle also
contained in U.S. asylum law, which establishes that while any country has
the right to prosecute its own citizens, it must do so for legitimate purposes.’

The Constitution’s most-cited portions are its Article 2, which requires
that international police cooperation be conducted within the “spirit of the
Universal Declaration of Human Rights,”® and its Article 3, sometimes referred
to as the neutrality clause, which states that it is “strictly forbidden for the
Organization [INTERPOL] to undertake any intervention or activities of a
political, military, religious, or racial character.””

INTERPOL cannot stop its sovereign member nations from creating and
prosecuting political offenses. All it can and is required to do by its Consti-
tution is ensure that it is used only in connection with genuinely criminal,
ordinary-law offenses. Unfortunately, as discussed below, INTERPOLs com-
munications are subject to abuse by its member nations.

INTERPOL Publications: Introduction to the Red Notice

The value of INTERPOL rests largely in the structured communications
system it provides. This system facilitates three kinds of messages. First, there
are simple messages between one or more NCBs. A message is analogous to
an everyday email and is only seen by the INTERPOL headquarters in Lyon,
France, if the sending nation includes it in the recipient list.

Second, there are “diffusions,” a more structured email that can be sent
to one or more NCBs, and can concern a wide variety of subjects, up to and
including (in the case of a Wanted Person Diffusion (WPD), sometimes called
a “Red Diffusion”) identifying an individual as a suspect and requesting his
or her arrest.® A diffusion is copied automatically to INTERPOL, but can
be reviewed by INTERPOL for compliance with its rules only after it has
been sent.

Finally, there is INTERPOLS system of colored notices, including Red
Notices. Any NCB can request the publication of a notice. By rule, all notices
must be published to all INTERPOL member nations.’


https://www.interpol.int/Resources/Documents
https://www.interpol.int/Resources/Documents
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Yellow Notices (to alert police to a missing person), Blue Notices (to col-
lect additional information about a person in relation to a crime), and Green
Notices (to provide warnings about persons who have committed criminal
offenses and are likely to repeat those offenses in other countries) are all rela-
tively common, but by far the most-used type of notice is the Red Notice, of
which 12,260 were published in 2023." The number of Red Notices pub-
lished annually has remained roughly steady in recent years: in 2017, Interpol
published 13,048 Red Notices.!!

The purpose of a Red Notice, according to INTERPOL, is to “seek the
location and arrest of wanted persons wanted for prosecution or to serve a
sentence.”'? The requesting NCB can choose to make public a highly redacted
version of the Red Notice on the INTERPOL website (https://www.interpol.
int/How-we-work/Notices/Red-Notices/View-Red-Notices) but by default,
Red Notices are visible only to law enforcement agencies, such as DHS.

This means that an individual who is the subject of a Red Notice may
not be aware of it until they are confronted by U.S. law enforcement—for
example, when crossing an international border into the United States or
when appearing for a visa interview before a U.S. Consular Officer, or before
U.S. Citizenship and Immigration Services (USCIS), such as for an asylum
or adjustment of status hearing. Other individuals may become aware of a
Red Notice, or suspect that one exists, if they have a particularly high-profile
case or if their home country publicizes its request for or use of a Red Notice
in local media.

A Red Notice is sometimes described as an “international arrest warrant.”
This is incorrect. As INTERPOL itself states, a Red Notice “is not an inter-
national arrest warrant.”'®> Rather, a Red Notice is intended “to simultane-
ously alert police in all our member countries about internationally wanted
fugitives.”"

Red Notices must comply with specific conditions set out in RPD Articles
82-87: Red Notices must concern serious ordinary-law crimes not related to
behavioral or cultural norms, family or private matters, or private disputes
that are not serious or are not connected with organized crime, and must meet
a penalty threshold.”

The requesting NCB must also adequately identify the individual sought;
must provide judicial data on the facts of the case, the charge, the laws cover-
ing the offense, and the maximum penalty possible; and must refer to a valid
arrest warrant or comparable judicial decision.'® While the requesting NCB
is asked to provide a copy of the warrant or decision, and it is best practice
for the NCB to supply this documentation, the NCB is not required to do so.

All communications over the INTERPOL system are subject to review
for compliance with INTERPOLSs Constitution. '” But only requests for Red
Notices are reviewed prior to publication; WPDs are reviewed after trans-
mission, and other diffusions and other colored notices are not reviewed
either before or after publication unless doubt arises about their compliance


https://www.interpol.int/How-we-work/Notices/Red-Notices/View-Red-Notices
https://www.interpol.int/How-we-work/Notices/Red-Notices/View-Red-Notices
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with Article 2 or Article 3 of INTERPOLs Constitution or other applicable
requirements."'®

How INTERPOL Reviews Red Notice and Wanted Person
Diffusion Requests

In conducting its review of Red Notice requests, INTERPOL operates, as it
is required to do, on the assumption that, as all its member states are sovereign,
they are all equal, and that therefore all of their requests must be presumed
to have equal validity. This assumption is written into the RPD. As Article
128(1) of the RPD states, “Data are, a priori, considered to be accurate and
relevant when entered by a National Central Bureau . .. into the INTERPOL
Information System and recorded in a police database of the Organization.”"’

The importance of this presumption cannot be over-emphasized. It means
that, in the INTERPOL system, the state—not the individual—gets the benefit
of the doubt. This, in turn, means that while INTERPOL is required by RPD
Article 86 to review Red Notices for compliance with specific requirements,
and while all INTERPOL communications are subject to Articles 2 and 3 of
INTERPOLs Constitution, INTERPOL begins with the assumption that a
request for a Red Notice is compliant. INTERPOL: review therefore focuses
on the administrative task of ensuring that the requested Red Notice meets
the conditions set out in the RPD.

If INTERPOL becomes aware—either during or after its review—that
a request for a Red Notice might be invalid because it violates the RPD’s
requirements, and/or Article 2 or Article 3, it will subject that request to
additional scrutiny. But this additional scrutiny is not automatically applied
to all requests, and even when it is applied, it has considerable and inherent
limits, not least the fact that INTERPOL has no power to conduct its own
investigations. Absent the intervention of an attorney, INTERPOL is reliant
on information contributed by its member nations (primarily the nation that
requested the Red Notice in the first place) or on public source information.
It is not an investigative agency.*

In 2018, INTERPOL publicly acknowledged this fact. When then-
INTERPOL President Meng Hongwei of the People’s Republic of China was
arrested in China in October 2018, INTERPOLs Secretary-General Jiirgen
Stock of Germany was asked if INTERPOL would investigate Meng’s forced
resignation. Stock replied that INTERPOL could not do so, as it is “not an
investigative body.”*! If INTERPOL could not investigate the circumstances
surrounding the disappearance of its own president, it cannot and does not
investigate other purported offenses. Individuals who are fleeing persecution,
including illegitimate and politically motivated persecutions in their home
countries, must rely on their attorneys to make this fact, and its implications,

clear to an IJ, and to challenge a Red Notice before the IJ and through the CCE
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The Notices and Diffusions Task Force

In 2016, INTERPOL created the Notices and Diffusions Task Force
(NDTF) to conduct its internal review of Red Notices and WPDs. Accord-
ing to INTERPOL:s website, the Task Force is comprised of lawyers, police
officers, and operations specialists with a wide range of experience and skills.*?
In 2018, the NDTF became responsible for reviewing existing Red Notices
and WPDs, including those published before 2016.% INTERPOL—and oth-
ers—will often cite the existence of the NDTF as evidence that the problems
of INTERPOL abuse have been solved, or at least significantly reduced.**

This is incorrect. While NDTF has systematized and formalized the review
procedures that existed before it was created and has improved the operation
of INTERPOL: systems through systematic review, it is subject to many of
the same constraints as INTERPOL as a whole. The NDTF too is required
to begin with the assumption that national submissions are “accurate and
relevant,” and it has access to the same limited sources of information as the
rest of INTERPOL.*

The NDTF has the enormous job of examining over 12,000 Red Notices
annually (as well as a similar number of WPDs), so it operates under severe
time as well as informational constraints.”® As INTERPOL acknowledges,
the NDTF only reviews WPDs after they have been sent, and it only reviews
other colored notices (in particular, Blue Notices) well after the fact, if at all.?’
Finally, the fact that the NDTF is still reviewing Red Notices and WPDs from
before 2016 demonstrates that it has a substantial backlog.?®

INTERPOL has published partial statistics on the operation of the
NDTE® For example, in 2022, the NDTF refused to issue, or cancelled,
105 notices and diffusions because the requests were not in line with the
spirit of the Universal Declaration of Human Rights.*® There were 199 notice
and diffusion requests cancelled because they were of a political, military, or
racial character.’’ While somewhat helpful, these statistics run years together,
and do not include the results of the more thorough reviews conducted by
the CCE so they cannot be used to derive a percentage of INTERPOL Red

Notices that are abusive.

Transnational Repression and INTERPOL Abuse

INTERPOL abuse, which is the misuse by an INTERPOL member nation
of INTERPOL: otherwise legitimate data-sharing technology to illegitimately
or unlawfully persecute an individual, is on the rise.? This type of abuse regu-
larly affects innocent clients who are processing a visa, a green card, a natu-
ralization case, or an asylum case, among other applications for immigration
benefits. In the case of asylum, the allegations in the Red Notice itself may
be evidence of an illegitimate persecution, rather than a valid prosecution.
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INTERPOL abuse also is part of a wider, increasingly more recognized
phenomenon known as transnational repression (TNR), which many immigra-
tion attorneys may just refer to as “persecution.”* TNR encompasses a broad
array of practices—ranging from threatening text messages to the imprison-
ment of family members to murder—carried out by a government against
its nationals living in other countries with the intention of silencing them,
intimidating them, or forcing them to return to face trial or imprisonment.* In
this wider context, INTERPOL abuse can serve three primary purposes. It can
secure the return of a victim, harass or persecute a victim, or prevent a victim
from traveling and thus increase the victim’s vulnerability to other measures.

Much of the reporting and legislation on INTERPOL abuse since 2016 has
been framed as a response to TNR. The early leader in assessing INTERPOLs
systems and abuse was the nongovernmental organization Fair Trials, yet while
its work remains valuable as a reference, especially as objective evidence in
prosecution versus persecution-based asylum claims, Fair Trials has moved on
to other issues.” The most useful analysis of TNR, including but not limited
to INTERPOL abuse, now comes from Freedom House, which has produced a
series of valuable reports on the subject. These reports may be helpful evidence
in an asylum case, for example.*

The U.S. response to TNR has been particularly robust. The Senate Foreign
Relations Committee held a hearing on the subject in December 2023.%” The
DOJ has begun to bring criminal charges in cases of TNR,* and the State
Department now includes information on TNR, including INTERPOL abuse,
in its annual Country Reports on Human Rights Practices, which are also
often referred to in asylum cases.”” But the U.S. response has shortcomings,
and even pitfalls. The State Department reports are incomplete: just because
the reports do not condemn a nation for committing INTERPOL abuse does
not mean that no abuse occurred.

Even more regrettable has been the United States’s handling of the provi-
sions on INTERPOL abuse included in the 2022 National Defense Authoriza-
tion Act (NDAA). On December 15, 2021, the U.S. Congress signed into law
the Transnational Repression Accountability and Prevention (TRAP) provision
of the NDAA.“ This fairly recent and hard-fought legislation is based on
congressional findings uncovering the reality of INTERPOL abuse.* TRAP
requires the publication of regular reports identifying the abusive nations.*
The legislation also makes fighting abuse of INTERPOL a key goal of the
United States, and mandates that the United States name the worst abusers of
INTERPOL and protect the U.S. judicial system from authoritarian abuse,
among other important monitoring mechanisms.*

Nevertheless, the Departments of Justice and State have stonewalled by refus-
ing to publicly identify any abusers in their jointly produced 2022, April 2023,
and December 2023 reports.* Attorneys representing clients before USCIS and
Department of State should be ready to rebut assertions that these disappoint-
ing NDAA reports prove that INTERPOL abuse has waned or disappeared.®
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Transnational repression is a large and growing phenomenon. Attorneys
should be aware of TNR’s existence as it may help strengthen persecution
arguments and allows for a new reference point and language in advocacy
efforts. For example, in cases with an INTERPOL dimension, attorneys can set
INTERPOL abuse in a broader context by demonstrating to the IJ that TNR
is yet another way in which regimes seek to control and persecute expatriates,
dissidents, or diaspora opponents.

The Evolution of ICE Policy on Red Notices

Introduction: The Legal Significance of Red Notices in the
United States

The United States does not consider a Red Notice alone to be a sufficient
basis for the arrest of a subject because it does not meet the requirements for
arrest under the Fourth Amendment to the Constitution. Instead, the United
States treats a foreign-issued Red Notice only as a formalized request by the
issuing law enforcement authority to “be on the lookout” for the fugitive in
question, and to advise if they are located.*

The U.S. DOJ’s Justice Manual states that:

In the United States, national law prohibits the arrest of the subject of
a Red Notice issued by another INTERPOL member country, based
upon the notice alone. If the subject for a Red Notice is found within
the United States, the Criminal Division will make a determination
if a valid extradition treaty exists between the United States and the
requesting country for the specified crime or crimes. If the subject can
be extradited, and after a diplomatic request for provisional arrest is
received from the requesting country, the facts are communicated to
the U.S. Attorney’s Office with jurisdiction which will file a complaint
and obtain an arrest warrant requesting extradition.”

The National Defense Authorization Act for Fiscal Year 2022 states:

No United States Government department or agency may extradite
an individual based solely on an INTERPOL Red Notice or Diffusion
issued by another INTERPOL member country for such individual.*®

While a Red Notice cannot be the sole basis for arresting or extraditing an
individual, and while there is no removability ground specific to Red Notices in
the Immigration and Nationality Act (INA), U.S. Immigration and Customs
Enforcement (ICE) officers have broad discretion to arrest noncitizens found
in the United States.”” Most of the relevant cases discussing the immigration
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consequences of a Red Notice involve a noncitizen respondent who has been
arrested, and who was likely targeted by ICE due to the Red Notice. Upon
arrest, especially if there is no foreign conviction linking the target of the Red
Notice to a more specific criminal inadmissibility or deportability ground, the
individual is commonly charged with an immigration violation such as under

INA § 212 and INA § 237.%°

The New ICE Directive on INTERPOL Communications

On August 15, 2023, with an effective date of September 30, 2023, ICE
issued Directive 15006.1 on “INTERPOL Red Notices and Wanted Person
Diffusions.” Notably, the Directive is framed as an effort to support “the
U.S. Department of Homeland Security’s (DHS) broader efforts to combat
transnational repression by helping ensure Red Notices and Wanted Person
Diffusions are issued for legitimate law enforcement purposes and comply
with governing rules,” a statement that highlights the importance of placing
abusive Red Notices within the wider context of transnational repression.’!

The Directive sets out a policy that is worth quoting in full:

A Red Notice or Wanted Person Diffusion is not an international
arrest warrant and conveys no legal authority to arrest, detain, or
remove a person. Therefore, ICE personnel will not rely exclusively
on Red Notices or Wanted Person Diffusions to justify enforcement
actions or during immigration proceedings. If ICE personnel intend
to rely on a Red Notice or a Wanted Person Diffusion to help inform
whether an enforcement action should be taken or during immigration
proceedings, they should do so sparingly, and only if the threshold

criteria have been met, as outlined in this Directive.>

There is much to appreciate in the Directive. It requires ICE personnel
to verify that a Red Notice (or WPD) is still active, to conduct a preliminary
review of the Red Notice to check for potential abuse, to obtain supervisory
approval before using a Red Notice in legal proceedings, and to request any
documentation underlying the Red Notice (such as an arrest warrant) from the
nation that originated the Red Notice. Finally, before using the Red Notice in
legal proceedings, ICE personnel are required (to comply with INTERPOLs
rules) to request use authorization from INTERPOL or the requesting nation.

After an arrest is made, ICE personnel are then required to provide the
detained individual with any underlying documentation previously obtained
and to “give the person a meaningful opportunity to respond or contest its
contents.”” ICE personnel are not allowed to “represent or imply that a
Red Notice or Wanted Person Diffusion is a U.S. arrest warrant, conveys
independent legal authority, or represents an independent judgment by
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INTERPOL concerning probable cause or the validity of the underlying
criminal proceedings.”* This reflects a more nuanced understanding of Red
Notices in general.

The Directive also includes training requirements for ICE personnel,
contains a sensible summary of types of non-compliant Red Notices as pro-
hibited by RPD Article 83(1), sets out a procedure for reviewing Red Notices
suspected to be abusive, and is even alive to the danger of asking a requesting
nation to supply underlying documentation if the Red Notice is potentially
abusive, as “doing so could alert the member country to the person’s location
and possibly facilitate an illegitimate and impermissible use of Red Notices
and Wanted Person Diffusions.”

But for all its sensible precautions, there are indications that the ICE
Directive will pose new challenges as well as opportunities for attorneys. The
Directive does not cover INTERPOL Blue Notices, a type of INTERPOL
publication that is now more commonly abused than it was in the past.”® More
subtly, and damagingly, while the Directive requires ICE personnel to provide
arrested individuals with any underlying documentation, it does not require
them to provide the Red Notice or WPD itself. Although an individual can
file a “Request for Access™” for a Red Notice or WPD with Commission for
the CCE discussed below, and learn the allegations against them, this process
may take many months, and the nation that requested the Red Notice or WPD
has the power to deny the request.

Worse, the Directive makes it clear that ICE personnel should attempt
to conceal any indications that they targeted an individual for arrest as the
result of a Red Notice. To quote the Directive, ICE personnel are required to:

“[properly document] a person’s arrest and articulat[e] the associated
immigration violations to make clear ICE personnel did not engage in
an enforcement action based solely on the existence of a Red Notice
or Wanted Person Diffusion. For example, notation on Form [-213,
Record of Deportable/Inadmissible Alien, should indicate the person
is a foreign fugitive and not explicitly reference the Red Notice or
Wanted Person Diffusion.”

ICE has stated in the past that it uses Red Notices to guide its removal
operations.’® This implied that even individuals who are seeking asylum could
be arrested should they be named in a Red Notice.

Regrettably, there is ample evidence from past cases—in which one or
both of the authors of this article were involved—that this was indeed ICE’s
practice. None of the safeguards the new Directive introduces into ICE
procedures prevent ICE from using Red Notices to decide who to target for
removal. Indeed, the new ICE Directive clearly implies that this practice will
continue but will now be concealed from attorneys. This process risks turning
ICE, and any IJ who participates in the process, into agents of the abusive
nation, a point that attorneys should bring up if it is relevant.
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It is too soon to conclude that the ICE Directive is either a net positive
or a net negative for immigration attorneys and their clients. But the Direc-
tive could be a step forward for ICE, as it is an important recognition by
ICE that INTERPOL abuse can and does happen, and that it has a role and
responsibility in curbing and monitoring this abuse. For practitioners, the
Directive creates new opportunities for advocacy, as well as potentially making

old pitfalls in the process even more dangerous.”

Challenging INTERPOL Red Notices Before the

Immigration Courts

Red Notices and the Serious Nonpolitical Crime Bar to
Asylum and Withholding of Removal

The development of law in INTERPOL-related cases over the past
half-decade has substantially centered around the application of the serious,
nonpolitical crime (SNPC) bar to asylum and withholding. The INA bars an
applicant from obtaining these forms of relief when “there are serious reasons”
to believe that they “committed a serious nonpolitical crime” before arriving
in the United States.®

Most Circuits have interpreted the INA’s “serious reason for believing”
standard to be equivalent to probable cause.®' Under this standard, a court need
not find proof that the alien actually committed the alleged crime, only that
there is probable cause “for believing that the alien has committed a serious
nonpolitical crime,” thereby shifting the burden of proof to the noncitizen
to prove beyond a reasonable doubt that they did not commit the crime in
question.®?

For example, in Villalobos Sura v. Garland, the Ninth Circuit upheld a
Board of Immigration Appeals decision, finding probable cause where the evi-
dence against the noncitizen consisted of a Red Notice, an arrest warrant, and
the noncitizen’s own testimony, which “taken together, identified the petitioner
and described the crime of which he was accused, including the specifics of
the event and the names of the victims.”® The court substantially relied on
the IJ’s finding that the respondent’s testimony had been “self-serving” and
“unpersuasive,” when compared to the evidence presented by the government.*

Conversely, in general, most circuits have found that a Red Notice alone
may not establish the requisite probable cause to meet DHS’s burden under
the serious nonpolitical crime bar.®> For example, in Gonzalez Castillo v. Gar-
land, a 2022 Ninth Circuit case, the DHS presented a Red Notice as the sole
evidence that a noncitizen had committed a serious nonpolitical crime in El
Salvador, barring him from asylum.® Critically, to the court at least, there
was no underlying arrest warrant in the evidentiary record.®” While the court
declined to adopt a per se rule that Red Notices alone are never sufficient to
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warrant application of the SNPC bar, it did find that the particular Red Notice
at issue in the case before it failed to establish probable cause “both because
of the contents of the particular Red Notice and because of the features of
Red Notices generally.”®® The case contains helpful dicta for practitioners who
are calling into question the veracity and reliability of the factual summary
contained in a Red Notice.

Despite some more favorable circuit court decisions, the DHS may con-
tinue to argue, pursuant to the Board’s decision in Matter of W-E-R-B, that
all the government needs to show that it has met its burden under the bar
is “some evidence” that the bar might apply.”” Again, numerous courts have
squarely rejected the Board’s reasoning based on a reading of the burden-
shifting statute itself, which clearly requires the government to present more
than just the Red Notice alone to meet the applicable evidentiary standard.”
Practitioners should also carefully distinguish their clients’ cases from the facts
in W-E-R-B. For example, the petitioner in W-E-R-B failed to submit court
documents providing the criminal charges against him had been dismissed,
and petitioner’s counsel also conceded there was no political persecution.”
For attorneys representing clients in asylum proceedings, the Red Notice, and
any underlying arrest record, is often the evidence of pretextual prosecution
forming the basis of the protection claim.

Red Notices and Bond Cases

Attorneys must continue to challenge any claim that a Red Notice demon-
strates or increases flight risk. Since the purpose of a Red Notice is to prevent
the named individual from fleeing across national borders, a Red Notice actu-
ally acts to reduce international flight risk, not to increase it. As INTERPOL
states, a Red Notice is important in part because “[c]riminals and suspects
are flagged to border officials, making travel difficult.””? As officials routinely
consult INTERPOL-maintained databases when controlling a national border,
a Red Notice—as it is designed to do—decreases flight risk.

The position of courts on flight risk evolved, with Kharis v. Sessions
allowing reliance on a Red Notice but finding for respondent because of ICE’s
failure to “grapple with a substantial, well-supported argument that Kharis’s
Red Notice was at most minimally probative as to whether he was a flight risk,”
to Torres Murillo v. Barr,”* which also found that Red Notices deserve at least
some weight in determining flight risk, to Malam v. Adducci,”> where the court
concluded that a Red Notice diminished respondent’s flight risk. Attorneys
advocating for bond in Red Notice cases may acknowledge the truly “minimal”
probative value of a Red Notice in the sense that the only fact established by
the existence of the notice is that the person is wanted for prosecution or to
serve a sentence. Nevertheless, the fact that Red Notices themselves are inher-
ently correct or reliable should be a notion that is challenged before an IJ.

73
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Red Notices are the result of an administrative process, not a judicial
procedure. They are not based on any INTERPOL investigation. They are
not an arrest warrant. In part because they are based on the presumption that
the purported facts presented by the accusing state are (in the words of Article
128(1) of the RPD) “accurate and relevant,” they do not meet the probable
cause standard.”®

If they concern an individual accused of a crime, they do not denote any
assumption of guilt. They are not based on any evidence other than the unsup-
ported allegation of the NCB that made the request. They have no independent
probative value. They can be published without a valid arrest warrant from
the requesting nation, and if even if that nation provides an arrest warrant, a
Red Notice offers no proof that the arrest warrant is valid, that the purported
crime has been committed, or that the crime has not been concocted by the
authorities for political purposes.

The only facts a Red Notice proves are that the requesting nation is a
member of INTERPOL, that it has completed the online form requesting the
Notice, that any administrative flaws in its request were not so egregious as to
result in its rejection, and that the case did not on its face raise concern about
political or other improper motives in the INTERPOL vetting process. All of
these arguments may be made to an IJ in the context of a removal proceeding.

Other Arguments and Strategies to Impeach the Veracity of a
Red Notice

If it is available, attorneys should begin by carefully examining the full,
original Red Notice. Reviewing the full Red Notice—visible preliminarily only
to law enforcement agencies, even if a redacted version has been made public—
is essential. If a Red Notice is not available, attorneys may file a Request for
Access before the CCE, as described below, and receive a copy of the Notice.

Attorneys should verify that the Notice has been correctly translated into
English; ensure it meets all the conditions and contains all the judicial data
required by INTERPOL as set out in the RPD and INTERPOLs Repository of
Practice on Article 3577 and check if the Notice contains data or assertions that
indicate carelessness, abuse, or bias on the part of the requesting authorities
or that violate INTERPOL: rules.

An attorney must consider the charge underlying the Red Notice, and the
(very limited) information contained in a Red Notice that purportedly justi-
fies the charge. Any seemingly legitimate criminal charge may be pretextual,
and may constitute evidence of persecution, and not lawful prosecution.”

INTERPOL is not allowed to publish a Red Notice that violates its Consti-
tution or one on certain categories of offenses set out in the RPD, such as those
that might raise “controversial issues relating to behavioral or cultural norms,”
and for those “relating to family/private matters,” among other categories.”
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Bug, in practice, Red Notices that do not meet these conditions are sometimes
published nonetheless. By making a strong argument, informed by references
to INTERPOL: rules, that a Red Notice does not meet INTERPOLs own
requirements, an attorney can substantially reduce any credibility the Red
Notice may possess in the eyes of an IJ.

The end goal of effective advocacy in a case with an INTERPOL dimension
is to demonstrate that the fact that INTERPOL has published a Red Notice
on an individual should not mystify anyone, including an IJ, into accepting
that the named individual is guilty, or that the named individual is the subject
of charges that are supported with evidence that is on its face credible and
sufficient. A Red Notice is not by itself a sufficient basis for arresting anyone
in the United States, much less detaining or removing anyone, or denying
them asylum.

Challenging a Red Notice Directly Through the
Commission for the Control of INTERPOL: Files

It is also possible, and often necessary, to challenge or delete a Red Notice
through the Commission for the Control of INTERPOL: Files.* The CCF is
an independent body made up of attorneys with data protection and interna-
tional human rights experience, whose mandate is to “ensure[] that all personal
data processed through INTERPOLSs channels conform(] to the rules of the
Organization.”" In 2021, the last year for which data is available, the CCF
deleted 296 Red Notices or other INTERPOL communications.

The process of challenging a Red Notice through the CCF is in some
respects similar to presenting an asylum case—it is rooted in international
human rights law, as well as INTERPOLs foundational documents and the
CCF’s published case excerpts. On the other hand, the CCF bears little resem-
blance to an actual court of law: there is no discovery process, the accused has
no right to testify before the CCE there is no body higher than the CCF to
which an attorney can appeal, and the requesting state gets the benefit of the
doubt. Ciritically, the CCF will also not decide on the merits of any criminal
accusation; only whether the request for police cooperation is anathema to
its Rules and Constitution.

It will normally take at least nine months after a request is found admissible
for the CCEF to reach a decision and for the INTERPOL General Secretariat
to implement it.* But the CCF meets only a minimum of three times a year,
and it is not required to adhere to this nine-month timeline if it decides that
an extension of the deadline is warranted (though it is required to notify
applicants if it extended the deadline).?* As a result, it is relatively common
for applicants to wait a year to receive the CCF’s reply, and delays of two
years or even more can occur. Troublingly, nations are increasingly taking a
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non-cooperative approach in answering inquiries from the CCE which can
impose further delays.

It is advisable to begin the CCF process as soon as possible, and to ensure
that it includes a request for provisional measures, which can be taken within
less than three months.® In the asylum or removal process, providing docu-
mentary evidence to the IJ or to the DHS that the INTERPOL Red Notice is
being challenged as illegitimate may provide critical support to a request for a
continuance, or requests for other immigration benefits or a bond.

The Statute of the Commission for the Control of INTERPOL: Files® is
essential background reading, and an application form to begin the process is
available on the CCF’s website.*” Nevertheless, because the CCF has, to date,
published only 56 decision excerpts, the publicly available case law is limited,
and heavily redacted. Attorneys should strongly consider engaging the services
of a colleague with experience in this specialized area.®

Broadly, the process of submitting such a request through the CCF’s
Requests Chamber has three stages. The applicant—or the applicant’s attor-
ney—must submit an “application form for access and/or correction/deletion”
to the CCEF, including a power of attorney.® First, within a month or so of
receipt, the CCF will check the admissibility of the request and inform the
applicant of its decision, deeming the request admissible or not.” Second,
presuming the application is admissible, the CCF will render a decision on
deletion within nine months unless it determines that exceptional circum-
stances warrant an extension of that time limit.”" Finally, the INTERPOL
General Secretariat will implement the CCF’s decision within no more than
two months.”

In submitting a request to the CCE attorneys will often have to walk a
narrow line of casting doubt on the legal processes (if any) that resulted in
the request for the Red Notice, while at the same time not seeking to put the
police, legal, and judicial systems of the requesting country on trial. The CCF
does not respond well to applications that consist only of generalized assertions
of corruption, bias, or wrongdoing on the part of the requesting country, no
matter how well-founded these assertions may be. Successful applications
focus on the specifics of the case and cite copiously to INTERPOL: rules.

Even successfully requesting the deletion of a Red Notice may not on its
own end legal proceedings that make use of the Red Notice in the United
States, as any proceedings should be based on more than a Red Notice.” But
applying to the CCF testifies to a belief on the part of a client and attorney
that the charges that led to the Red Notice are political (or racial, religious,
or military) in nature, or a violation of INTERPOLS technical rules on the
processing of data. If the CCF deletes the Red Notice as the result of a suc-
cessful application, and the CCF includes sufhicient explanatory language in
its decision, the CCF’s action may provide powerful evidence that this belief
was correct.
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Paradoxically, therefore, while the publication of a Red Notice is not
proof of an individual’s guilt, the cancellation of a Red Notice may offer
considerable evidence that the purported underlying offense was not a crime
in ordinary law.”* This is particularly true if the CCF accompanies its deci-
sion with a letter that states that the applicant’s information was removed
from INTERPOL-maintained databases because the request by the member
country violated Article 3 of INTERPOLSs Constitution. This kind of letter
is extremely valuable evidence in the context of an asylum case.”

The CCF restricts the length of submissions and only allows appeals if
the existence of new facts can be demonstrated. Attorneys must work in the
context of limited and poorly developed case law and complex facts that must
be explained with some brevity, while understanding that the role of the CCF
is to assess compliance with INTERPOL: rules, not to assess the requesting
nation’s legal or judicial system or determine guilt or innocence. Attorneys
will only be successful if they understand and navigate these challenges.

Conclusion

The past several years have shown an evolution among U.S. immigration
agencies and adjudicators, reflecting, in some cases, a more nuanced under-
standing of INTERPOL Red Notices and diffusions and how INTERPOL
functions as an organization, as well as of the broader issue of transnational
repression. But despite this evolution, INTERPOL communications are too
often taken as conclusive proof of criminality by the DHS and by IJs. Inclu-
sion in an INTERPOL-maintained database continues to have tremendous
negative consequences on an individual’s application for U.S. immigration
benefits and on their life in general. In cases where INTERPOL abuse is per-
petrated by authoritarian governments, it is up to immigration attorneys to
educate IJs and the DHS to safeguard their client rights and ensure that the
U.S. government does not become complicit in these tactics.

Notes

* Ted R. Bromund (theodore.bromund@gmail.com) is the Founder and Pro-
prietor of Bromund Expert Witness Services LLC, which provides advice and expert
witness statements on INTERPOL and INTERPOL abuse. Sandra A. Grossman
(sgrossman@grossmanyoung.com) is a founding partner at Grossman Young & Ham-
mond LLC, a full-service immigration law firm operating in Bethesda, Maryland. She
is the recipient of AILA’s Edith Lowenstein Memorial Award for excellence in advancing
the practice of immigration law. A special thanks to Ariel Rawls, Associate Attorney at
Grossman Young & Hammond LLC, who provided critical assistance and support to
this publication.
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